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EXECUTIVE SUMMARY 
 
The Federal Treasurer placed "charitable organisations" on the forward work plan of the Industry 
Commission in 1992.  There were no official reasons given for its inclusion.  In July 1993 a draft of 
the terms of reference for the inquiry was prepared for comment by the State Premiers.  A slightly 
revised terms of reference were released by the Assistant Treasurer on 16 December 1993.  The draft 
reference, seeks to inquire into: 
 
(a) the effectiveness of charitable organisations in delivering welfare services and its relationship 
with the government; 
 
(b) the effect of competition by charitable businesses on for profit business; 
 
(c) the taxation of charities, both in their exemption from taxation and claims of donations as a tax 
deduction. 
 
(d) professional fundraising services provided to charities; 
 
(e) regulation of charities; 
 
(f) size and scope of charities in Australia. 
 
The task of defining what is a charity has not been easy, with half of the terms of the draft reference 
devoted to defining the term "charity".  The solution adopted has been to try and limit the subject of 
the inquiry to only nonprofit, non-government, organisations, associations or trusts which have the 
principal objects or purposes which are charitable or benevolent and which provide accommodation or 
community services or welfare services or employment and training services for the unemployed and 
disabled or overseas aid as well as any business owned by the above bodies and any entity that 
provides fund raising services for the above bodies. 
 
This paper argues that it is imperative that the Treasurer clarify the purpose of the inquiry so that 
participants may determine the content and direction of their submissions and the Commission be 
given a feasible task.  The opportunity to properly address fundamental issues such as the role of 
charity and the problems that it faces should not be squandered. 
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1.0 INTRODUCTION 
 
It was a surprise to most in the Australian Third Sector when the Federal Treasurer announced that 
"charitable organisations" would be part of the Industry Commission's forward work plan.1
 
  The 
Industry Commission has been the government's advisory body on restructuring of industry and micro-
economic reform.  It has tackled industries such as the car industry, clothing and footwear, coastal 
shipping, many agricultural industries and in the seventies even the arts.  The Commission has a 
reputation for an economic rationalist analysis, particularly when dealing with tariffs, bounties, 
subsidies and government assistance. 
Initial speculation about the reasons for the inclusion of charitable organisations centred around the 
reform of taxation benefits to charities, possibly unfair competition by tax exempt business owned by 
charities and the accountability and efficiency of the third sector as social service providers.2  What 
purports to be the draft terms of the inquiry was leaked to some organisations, which was supposedly 
sent to State Premiers for their comment in the last week of July, 1993.  The leaked draft terms of 
inquiry appears as Appendix A to this paper.  The final slightly revised terms of reference were 
released by the Assistant Treasurer on 16 December 1993.3
 
  These terms of reference appear as 
Appendix B to this paper together with an accompanying press release. 
1.1 General Comments on the Terms of Reference 
 
The terms of reference as predicted in earlier speculation include tax, and business competition, with 
its main emphasis being the effectiveness of charities' services and their relationship with the 
government.  It also includes charitable fundraisers (for profit or nonprofit) and the services they 
provide to charities, and the appropriateness of any regulation or laws governing the activities of 
charities.  The Inquiry initially had twelve months to report, but this was extended to fifteen months. 
 
This paper seeks to outline some initial reactions to the terms of the inquiry.  It addresses both the 
actual terms themselves, the feasibility of the inquiry's task and the possible issues that will be 
presented to the inquiry.  In our view the terms require revision if the inquiry is to produce a report of 
substance which is of use to the Australian community. 
 
                                                     
1  Press Release No. 142 of the Hon. John Dawkins, MP, Federal Treasurer, September 20, 1992. 
2  M. McGregor-Lowndes, Industry Commission to Examine Charities, Australian Third Sector Research Newsletter, 
January, 1993, p.1. 
3  Press Release of the Assitant Treasurer, Statement by the Assistant Treasurer, the Hon. George Gear MP, Industry 
Commission Inquiry into Charitable Organisations. 
1.2 Definition of Charity 
 
 P.O.N.C. Working Paper No.40 - QUT 
 
3 
As speculated at the time of the announcement of the inquiry, the definition of what was a charity for 
the terms of the inquiry was going to present problems.  There is no one definition of charity and it has 
posed a problem for charity inquiries since the first English charity commission in 1597.4
 
  The very 
existence of the different definitions of charity for social, academic, statistical, legal, regulatory and 
taxation purposes is at the core of many of the issues set down for the inquiry.  For example there are 
over 70 definitions of "charity" or "public benevolent" in Federal legislation alone, many with subtle 
differences which cause problems in measuring the size and scope of charity, charity regulation, 
taxation, raising of funds and legal costs. 
The definition of charity adopted for the Inquiry is focused on welfare and community service charity 
providers.  Health was included in the draft term sof reference but omitted in the final version.  The 
issue becomes clearer with an assessment of organisations which may be regarded as charities in other 
contexts that are outside the terms of reference of the inquiry.  These are arguably, 
 
From what may be included in the common law definition of charity (Pemsel's case)5
 
 
1. Education - private schools, research, child care and universities, perhaps even preventative 
education such as aids, relationship, anti-smoking education EXCEPT for those activities that 
may fit under a liberal definition of "community service" or "training for the unemployed and the 
disabled". 
 
2. Public benefit organisations - Prevention of cruelty to animals, recreational associations, 
licensed clubs, law reporting, public infrastructure, promotion of equity, environment OTHER 
THAN those who could perhaps be included by stretching the definition of community services. 
 
3. Religious bodies OTHER THAN those who delivered any of the specified services. 
 
Also omitted are commonly regarded categories of bodies which are not charitable in the terms of 
common law, but through special statutory enactment are regarded as charitable or benevolent, such as 
 
· patriotic purposes, conservation, self-help groups, advocacy associations, mutual welfare co-
operatives, appeals to help the victims of disasters, arts, recreational facilities and pursuits and 
public safety. 
 
The problem with excluding these bodies from the inquiry is that it may not be possible to unravel the 
problems of the definition of charity unless the claims of these bodies are also considered.  The reform 
of any of the taxation provisions either to be more generous or to impose taxation will require 
alteration to the taxation environments of the wider population of charities and nonprofit 
                                                     
4  39 ELIZ1, cap.6. 
5  Income Tax Special Purposes Commissioners v Pemsel [1891] A.C. 531. 
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organisations.6
 
  If the terms of inquiry were widened to include the abovementioned bodies then the 
inquiry would have to contend with the politically active licensed and sporting clubs, conservation 
lobby, private schools and arts organisations.  It would be a costly missed opportunity if this systemic 
root of many regulatory and policy problems, the chaotic definition of charity, is not confronted. 
1.3 Professional Fundraisers 
 
The other remarkable feature of the inquiry's definition of charity is the inclusion of a predominantly 
for-profit industry in professional fundraisers.  Businesses which provide fundraising services to 
charities will be examined by the inquiry as to their size, scope and effectiveness as well the other 
terms of inquiry previously mentioned.  The limited amount of data on fundraising in Australia 
indicates that there are few consultant fundraisers, with most charities employing fundraising staff. 
 
The fundraising profession is an easy target for criticism given some sharp dealings which occur from 
time to time and its sometimes uneasy relationship with some community service providers and state 
regulatory administrators.  The Inquiry should be persuaded to go beyond this to issues such as 
uniform fundraising legislation, privacy and solicitation by mail and telephone, consumer protection, 
approval of charity sponsorship agreements for commercial goods, professional accreditation of 
fundraisers and their training. 
 
There is also the hoary issue of the proper percentage of fundraising expenses to funds actually raised. 
 Benchmarks for such expenses are difficult to establish because of different factor of style of 
fundraising, life cycle of the organisation, popularity of the organisation's cause and lack of any agreed 
accounting standards or classification of expense or income items. 
 
2.0 MAIN TERM OF REFERENCE — SIZE, SCOPE AND EFFECTIVENESS 
 
2.1 The size and scope of services provided by charities 
 
The issue in this task of the inquiry will be locating appropriate data to gauge the size of the services 
provided by charities.  The Inquiry should be able to marshall government records, such as direct 
funding to charities, but it will be a difficult task to gain any meaningful data on the size of services 
provided by charities themselves.  This is because there is no central register of such data, registers that 
do exist are incomplete and direct estimates from charities themselves may not be given on a 
consistent or comparable basis. 
 
It will also be interesting to establish how the inquiry intends to classify the charities that it is to report 
on.  It may follow the categories set out in its terms of reference, or adopt other schema that have been 
                                                     
6  This point is graphically illustrated by the recommendations of the Victorian Legal and Constitutional Committee, A 
Report to Parliament on The Law Relating to Charitable Trust, Victorian Government Printer, Melbourne, 1989 at pp.39-
44. 
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proposed such as Community Services Victoria Classification7 or Australian Standard Industry 
Classification.8
 
  The categorisation of charities by the terms of reference which depends on 
"departmental programmes" will be of limited use to researchers or for international comparison. 
2.2 The effectiveness of services provided by charities 
 
This heading of the inquiry will no doubt raise many submissions and prove to be a crucial issue of the 
report.  The outcome will largely be predicted by the philosophical definition of what constitutes 
effectiveness: effective for whom (politicians, bureaucracies, welfare workers, volunteers, clients or 
clients' families or even for profit commerce?) and the measure of such effectiveness.  Given the past 
record and professional disposition of the inquiry staff, a rationalist cost benefit economic style of 
analysis may be the assumed preference of the inquiry.  Therefore, it may be the case that the 
interpretation and measures of effectiveness may slide towards those of efficiency.  It should be 
remembered that effectiveness and efficiency, though related, are separate concepts.  Furthermore, we 
would expect that the main orientation taken by the Commission would be effectiveness from the 
perspective of the state.  There are other strongly held views of alternative constituencies about what 
constitutes effectiveness which will conflict directly with any narrow approach that may be adopted by 
the Commission.  Effectiveness is further discussed below at paragraph 3.2. 
 
3.0 SUBSIDIARY TERMS OF REFERENCE 
 
3.1 The nature and appropriateness of the interaction between assistance and services 
provided in Australia by charitable organisations and those provided by government 
programs including: 
 
 (i) income support payments 
 (ii) health services (omitted in final terms of reference) 
 (iii) community services, such as care in peoples' homes or community centres; and 
 (iv) accommodation services 
 
Our comments about this term of reference at this stage are general in nature, intended primarily to 
place any subsequent discussion within a more realistic understanding of the nature of the charitable or 
nonprofit sector in Australia.  We believe that specific comments about particular service areas would 
be more appropriately sought from specialists in those fields.  Overall, an initial reading of this term of 
reference leads us to conclude that the terms of reference are concerned with the role of the nonprofit 
and charitable sector in welfare service delivery and the relationship between the nonprofit sector and 
the state.  While considerable energy has over the years been devoted to debating the interaction 
between the state and the nonprofit sector, a primary focus on the relationships tends to obscure a more 
                                                     
7  Welfare as an Industry, A Study of Community Services in Victoria, Community Services Victoria, Victorian Government 
Printer, Melbourne, 1991 at p.125 ff. 
8  Australian Standard Industry Classification, Australian Bureau of Statistics, Canberra, 1983. 
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fundamental issue.  Any exploration of the nature of the interaction between the nonprofit sector and 
the state presupposes a capacity to capture the `nature' of service delivery in both the nonprofit and the 
public sector.  It is this issue we would like to address. 
 
Many popular and policy related discussions about the nonprofit sector engaged in welfare service 
delivery are predicated upon beliefs that the nonprofit sector delivers specific benefits to consumers, 
benefits which are understood to accrue from the unique `nature' of the sector.  To date however, few 
of the assumptions about the characteristics of the sector have been verified or even tested empirically. 
 Consequently, many of the preceding debates relying on untested `wisdom' have promoted an 
unrealistic and oversimplified picture of the nature of nonprofit organisations.  
 
Contrary to assumptions, nonprofit organisations do not comprise a homogeneous group.  Although 
we know little about the Australian nonprofit sector, we do know that its heterogeneous character 
reflects state and regional historical, social, economic and demographic circumstances.  It also reflects 
state by state variations in the historical role of government.  As a consequence, the nature of the 
nonprofit sector and its constituent organisations vary across the nation.  Among other things, this 
severely limits our capacity to make generalisations about the nature of nonprofit organisations and 
equally our capacity to predict specific uniform organisational outcomes. 
 
Since the advent and development of the post war welfare state in Australia, a distinct and expanding 
role for the nonprofit sector has emerged.  However, the much vaunted role of the nonprofit sector in 
welfare service delivery is predicated on sets of assumptions which are often a-historical, 
oversimplified and largely driven by public sector agendas.  For example, the expansionary phase of 
the 1970's generated the birth of a large number of community based nonprofit welfare organisations 
in response to direct government stimulus.  
Consequently, over the past twenty years, many nonprofit organisations have been established for 
specific purposes taking their rationale and `raison d`etre' from developments in public policy.  In 
effect, these organisations are an integral part of the operationalisation of public policy and can be 
conceptualised as part of the state.  In the words of one American theorist, they form the `shadow 
state', a para-state apparatus one step removed from but nevertheless conditioned by the public sector9. 
 It would, however, be a fundamental error to assume that these organisations characterise the 
nonprofit sector.  There are many other nonprofit organisations quite distinct from this group.  Indeed, 
it is probable that the bulk of nonprofit organisations around Australia do not fit into this specific 
category.  Lyons10
 
, for example, has estimated that there are over 90,000 nonprofit organisations in 
Australia, of which only 20,990 employ people.  It is this latter group of organisations which provide 
the bulk of the services identified in the Commission's terms of reference. 
                                                     
9  Wolch, J.R. 1990, The Shadow State: Government and the Voluntary Sector in Transition, The Foundation Centre, New 
York. 
10  Lyons, M. 1993. `Data on Australia' Third Sector: An Impossible Quest?'. Power, Politics and Performance. Community 
Management in the 90's. Conference Papers, Book 1. CACOM, UTS. pp.27-36 at p.32 and p.35. 
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Even within this group, significant heterogeneity exists.  A set of  readily accessible parameters of 
differentiation are those arising from regional historical and demographic variations.  Reflecting 
different colonial circumstances, the charitable and nonprofit sector developed in each of the states 
differently.  Victoria, for example, developed a substantial charitable sector in the nineteenth century 
`age of charity', developments which in turn are reflected in the contemporary nature of the sector in 
that state.  Philanthropy in nineteenth century Queensland was less developed, circumstances equally 
reflected in the Queensland nonprofit sector.  Differences between and within state nonprofit sectors 
also stem from the spatial distribution of the population.  During the expansionary phase after the 
1970's, regional areas had differing capacities to develop, support and sustain nonprofit organisations 
established in response to social policy initiatives. 
 
As a consequence, at the simplest level the charitable and nonprofit sector consists of large and small 
organisations, and, old and new organisations.  Their age, degree of stability, formalisation, asset 
holdings, resource acquisition and maintenance, and legal form vary.  This heterogeneity inevitably 
means that attempts to make generalised evaluations about nonprofit service delivery in specific 
service areas is constrained.  In the absence of reliable empirical data, it may be assume, for example, 
that differences at the organisational level (such as size and structure) are likely to have a greater 
impact on service outcomes than the effect of their `nonprofitness'.  Furthermore, from an outcome or 
consumer perspective, it is not unreasonable to assume that large nonprofit organisations engaging in 
for example substitute care and accommodation, will have more in common with statutory 
organisations in the same service area than with very small nonprofit organisations.  Alternatively, it 
could be argued that large nonprofit organisations one better placed to respond to changing consumer 
need because of their greater stability.  Different `assumptions' such as these are likely to be made in 
submissions, assumptions which are currently difficult to verify. 
 
In conclusion, it will be extremely difficult for the Commission to determine the nature of assistance 
and services provided by nonprofit and charitable organisations.  The degree of heterogeneity within 
the nonprofit sector undermine any capacity to make meaningful generalisations.  While the 
Commission may be able to identify where services are provided by organisations funded from a range 
of public sector instrumentalities, it is unlikely that such a description will capture the `nature' of those 
services (if such a thing exists).  It is equally unlikely that it will capture the range of nonprofit and 
charitable activities occurring outside the framework of public policy. 
 
Turning to another issue, this term of reference explicitly refers to the interaction between the sectors.  
We would at this juncture like to raise some concerns about the desirability and viability of pursuing 
public policy objectives via the nonprofit sector.   
 
Firstly, the activities and behaviour of nonprofit organisations is characterised by poor external and 
internal regulatory mechanisms.  As a society we require among other things, that public 
instrumentalities and the outcomes of policies they conceive and pursue, be accountable.  We harbour 
significant doubts about the accountability of nonprofit and charitable organisations.  Two Victorian 
studies of charities registered with the Hospitals and Charities Act found substantial default rates in the 
 P.O.N.C. Working Paper No.40 - QUT 
 
8 
lodgement of annual returns with the regulatory body, 50% in 197811, and 45% in 198312.  In 
Queensland in 1988, McGregor-Lowndes found that companies limited by guarantee had a default rate 
of 52% while incorporated associations defaulted in 19% of cases13.  Similar high default rates were 
discovered in 1992 by McGregor-Lowndes, McDonald and Dwyer14
 
 who concluded on the limited 
evidence available that nonprofit organisations have a higher default rate than for-profit organisations. 
  
Internal regulatory mechanisms in nonprofit organisations centre to a large degree around the capacity 
of boards of management to engage in their governance functions.  McDonald found that nonprofit 
boards in Queensland are poorly placed to engage in the governance of their organisation and 
displayed limited involvement15
 
. 
While the nonprofit sector frequently complains about the increased intrusiveness of the accountability 
requirements of funding organisations, the data presented in the studies cited above indicates that the 
formal mechanisms of public regulation of the nonprofit sector are inadequate.  Similarly, internal 
organisational mechanisms must be regarded with some scepticism.  Such findings raise serious 
concerns about the desirability of pursuing major or central public policy objectives via the nonprofit 
sector in the current regimes. 
 
The second reason for concern centres around the viability  and willingness of many nonprofit 
organisations to engage in complex service delivery on behalf of the state.  Harking back to our 
comments about the heterogeneity of the sector, it will be recalled that nonprofit organisations vary 
considerably by size.  Many are very small and a few are very big.  McGregor-Lowndes, McDonald 
and Dwyer found in their sample, for example, that the top 10% of organisations had over 80% of the 
assets and the bottom 50% had few if any assets16.  Community Services Victoria also found that the 
bulk of nonprofit organisations in their study were small with incomes below $100,000 per annum, 
while a few organisations were large with incomes above $1,000,000 per annum17
 
. 
                                                     
11  Williams and Warfe, 1982, `The Charities Sector in Victoria - Characteristics and Public Accountability', Accounting 
and Finance, May, pp.59-61. 
12  McGillivray, Romano and Williams, 1987, `Regulating the Accountability of Charitable Associations: The Victorian 
Experience'. Australian Journal of Public Administration, Vol. 44, pp.307-317. 
13  McGregor-Lowndes, M. (1989) Regulatory Compliance of Two Froms of Nonprofit Enterprise, Unpublished Master's 
Thesis, Griffith University, p.81. 
14  McGregor-Lowndes, M., McDonald, C., and Dwyer, D. 1993, Public Fundraising Charities in Queensland, Working 
Paper No. 14, Program on Nonprofit Corporations, QUT, Brisbane, p.19. 
15  McDonald, C. 1993, Board Members' Involvement in Nonprofit Governance, Working Paper No. 16. Program on 
Nonprofit Corporations, QUT, Brisbane. 
16  McGregor-Lowndes, et al, 1993, p.6. 
17  Welfare as an Industry. A Study of Community Services in Victoria, Community Services Victoria, 1992, p.18. 
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Two issues about nonprofit service delivery on behalf of the state can be raised, organisational 
viability and organisational willingness.  Firstly, many small organisations depend primarily upon the 
state for ongoing financial survival.  Their capacity to generate income sources from outside the state 
through fund raising are limited and they have extremely limited asset bases.  They are unlikely, for 
example, to be able to afford the services of professional fund raisers.  Furthermore, those in rural and 
isolated areas and disadvantaged urban areas have fewer community resources, both financial and 
human, upon which to call.  Finally, those engaged in state sponsored services are constrained by the 
state and the nature of their service in their capacity to direct their services to fee paying consumers.   
 
Secondly, there is evidence emerging that the larger organisations are pursuing a policy of limiting 
their financial dependence upon the state through a variety of mechanisms.  McGregor-Lowndes, 
McDonald and Dwyer, for example, found evidence that the substantial growth in organisational assets 
and income in some organisations is being generated by employing user-pays processes18
 
.  These 
organisations may over time become increasingly unwilling to direct their services to low-income 
consumers on behalf of the state. 
Stated baldly, strong financially viable organisations may be increasingly narrowing their service 
provision to the middle classes.  The small, financially weak organisations on the other hand are being 
increasingly forced to residualise their service provision to the poor.  As a consequence, these 
organisations are trapped in their relationship with the state, a relationship which in turn constrains 
their ability to become more financially viable and independent.  Many charitable and nonprofit 
organisations engaging in service provision on behalf of the state are vulnerable.  Questions remain 
about whether or not they will survive, or if they do, in what form. 
 
In summary, we have raised four primary concerns relating to this term of reference.  Firstly, we are 
unable at this stage to make firm statements about the nature of service delivery by the charitable and 
nonprofit sector as a whole.  Secondly, the degree of heterogeneity within the sector indicates among 
other things that substantial regional variation exists.  These two points indicate that the term of 
reference may be conceived on limited and dubious assumptions.  Thirdly, given the lack of 
compliance to regulatory mechanisms and the limited capacities of nonprofit boards, nonprofit and 
charitable organisations currently present a poor arena for pursuing public goods requiring high degree 
of public accountability. And finally, the ongoing capacity and willingness of the nonprofit sector to 
engage in service delivery on behalf of the state is itself questionable.  These later points indicate that 
the advent of the Commission may prove to be an excellent opportunity for discussion about 
appropriate frameworks of welfare service delivery to all Australians in a rational and informed 
manner.  We would hope that this includes reflection upon how the various areas of government may 
assist nonprofit and charitable organisations to maximise their accountability to the appropriate 
constituents. 
 
3.2 The extent to which any assistance currently provided in Australia by governments could 
                                                     
18  McGregor-Lowndes et al, 1993, p.22. 
 P.O.N.C. Working Paper No.40 - QUT 
 
10 
more effectively be provided by charitable organisations, or vice versa. 
 
While the previous section has by inference addressed this term, a further comment can be made.  
 
Our capacity to comment on the relative effectiveness of both the nonprofit sector and the state is in 
turn constrained by the definition of `effectiveness' adopted by the Commission.  Effectiveness usually 
refers to the extent to which a given goal or objective is reached, and, the quality of the outcome in 
respect of some pre-defined individual or group.  The Commission may choose, however, to adopt a 
definition of effectiveness which alludes to notions of efficiency, particularly in terms of costs and 
benefits as perceived by governments.   
 
The advantages of the nonprofit sector in effective service delivery (as that is understood by some 
participants in the social welfare industry), often focus on perceptions of the sector's increased 
flexibility, responsiveness and accessibility to service consumers.  As indicated, there is little to no 
evidence that any of these characteristics exist in the nonprofit sector in any greater degrees than any 
other arena or sector of service delivery. 
 
Nevertheless, despite the lack of data, it is claimed that small locally based organisations established in 
response to locally articulated need would be more accessible, flexible and responsive than large 
centrally administered organisations.  This assumption however rests on a further set of assumptions 
that those engaged in the organisation reflect an orientation to service delivery which mirrors that held 
to be desirable at any given point in time by policy makers and social welfare professionals.  Given 
that nonprofit and charitable organisations by nature reflect the values and goals of their members or 
participants, there is no a priori reason why any congruence between their orientation and that of other 
interest groups should exist. 
 
Furthermore, the previous section indicated that the charitable and nonprofit sector is clearly 
differentiated by size.  As such, some prevailing wisdom would encourage us to assume that large 
nonprofit organisations are considerably less flexible, responsive and accessible than their smaller 
counterparts.  Others would disagree, arguing instead that larger organisations have a greater capacity 
to shift resources to emergent areas of need.  Again it must be stated that any claims that the nonprofit 
sector is better placed than either state or the market to effectively provide a type of service (ie health 
or accommodation) must in turn be conditioned by variations in consumer outcomes accruing from the 
heterogeneity in the organisations involved. 
 
3.3 The role of charitable organisations in the provision of goods and services to or on behalf 
of governments and competition between the charitable organisations and business 
enterprises on the provision of goods and services. 
 
This term of the reference involves two issues, the provision of goods and services by charities on 
behalf of the state and charities competing with business. It will provoke an interesting diversity of 
views on the appropriateness of the trend for governments to contract out direct provision of social 
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welfare rather than through the public service.  The issues of appropriate accountability, adequate 
contractual funding, service quality levels, creaming clients and specified outcomes should all attract 
substantial submissions.  This contracting culture is now well entrenched in England, New Zealand 
and the United States. 
 
The competition between small business and charities has been a major issue in the United States, but 
has not been seriously raised in Australia until recently.  A recent New Zealand Taxation Inquiry noted 
the activities of a religious body's breakfast food business which also operates in Australia.19
 
  Charities 
that operate substantial rag recycling businesses in several states have been feuding with commercial 
operators over the last decade.  Charities have for some time been aggressively seeking synergistic 
business activities to cross subsidise their income.  At present such business income is largely exempt 
from income tax, which does not accord with the rational economic theories of the level playing field.  
It is notable that there is an omission of any reference to competition between government and charity 
business.  For example this is occurring with Australia Post entering the mailing house contractor 
market which initially was a charitable workshop activity for disabled persons, and government 
gambling expansion at the expense of charity gaming.  As the pace and extent of government 
enterprise privatisation occurs, charities will be under competitive pressure in many of their traditional 
income generating business. 
 
3.4 The appropriateness of any legislation or regulation governing the activities of charitable 
organisations 
 
This term of reference will provide an opportunity for the Inquiry to examine the morass of legal 
regulation that hampers charities and costs them dearly in compliance costs.  For example the different 
fundraising laws, associations incorporation acts and charity laws which exist in each state of Australia 
cause as many problems for charities as separate state companies acts did for for profit business.  
Uniform or even complimentary laws would provide many benefits for charities. 
                                                     
19  Report to the Minister of Finance and the Minister of Social Welfare by the Working Party on Charities and Sporting 
Bodies, New Zealand Government Printer, Wellington, 1989 at p.17. 
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It may also provide an opportunity to assess the performance of the state charity regulators in 
fundraising, equity legislation and corporate entity fidelity as well as issues such as increasing liability 
faced by volunteers. 
 
It would also be appropriate for the Inquiry to include accounting and auditing standards within the 
definition of regulation.  The Inquiry will probably come to the conclusion that many of the problems 
that it will face in determining the size, scope and effectiveness of charities will be frustrated by the 
accounting and auditing practices of charities and the Australian accounting and auditing standards.  
While inquiries have recommended boutique standards for charities in America and the United 
Kingdom, the Australia accounting standards have largely ignored the special issues of nonprofit 
accounting.  It is not possible to compare with any clarity Australian charity accounts because they are 
constructed on a multitude of different accounting procedures. 
 
The duplicated and inappropriate accountability provisions of government funders will no doubt also 
be the subject of many submissions.  Many funding bodies require detailed financial returns on a 
regular basis which are rarely scrutinised and if they are checked, it is by staff with little understanding 
of accounting and investigatory procedures. 
 
3.5 The appropriateness of the present taxation treatment of charitable organisations. 
 
This term of reference will attract much comment and with diametrically opposed submissions.  The 
result will depend on the philosophical approach taken by the inquiry.  The terms of reference are wide 
enough to include not only federal income tax such as s 23, s 78 and sales tax, fringe benefits and 
capital gains, but also state and local government charges.  Given the recent activity of the Australian 
Taxation Office in challenging tax exemption status of many charities, one may expect strong 
submissions for the alteration of the federal taxation law.  Treasury may argue that s 78 taxation 
deduction provisions should be abolished and replaced by direct grants from departments.  It may also 
argue that the businesses of charities be subject to income tax, and if so, a crucial issue will be what is 
to be defined as the business of a charity. 
 
It is to be hoped that the Inquiry will also consider the administrative procedures of the Income Tax 
Office addressing such matters as the promptness of service, regional variations in administration of 
the Act, collection of records and scrutiny of returns. 
 
3.6 The effectiveness of current government financial or other assistance to charitable 
organisations, including any measures which could be taken to maximise the benefits of 
such assistance. 
 
Again, any conclusions here depend upon the definition of effectiveness adopted.   Our comments will 
focus on effectiveness from the perspective of nonprofit and charitable organisations only.  Concerns 
regularly aired in the nonprofit literature about the impact of government funds usually centre around 
the manner and extent to which organisational dependence on the state creates pressures which force 
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charities into particular activities or constrain their operations.  It is likely that the Commission will 
receive a number of submissions addressing this. 
 
More specifically, it is argued that dependent relationships exert such pressures that nonprofit and 
charitable organisations must reconstruct themselves in a form acceptable to the state.  Among other 
things, such processes are understood to limit organisational autonomy and to create circumstances 
conducive to goal deflection.  Consequently, government financial assistance within specific program 
guidelines is often experienced ambivalently.  On one hand, many organisations want and need the 
assistance but at the same time, acceptance of assistance is held to undermine their autonomy and 
integrity. 
 
If these same organisations believe that their autonomy is integral to effective service delivery, then 
tightly controlled government assistance is perceived as detrimental.  Put another way, if acceptance of 
state funding results in an organisation re-orienting its activities away from its primary mission or 
purpose as it defines them, then government funds may render the organisation ineffective.   
 
Underlying this perspective is a broader assumption that nonprofit and charitable independence and 
autonomy is, inter alia, a good thing.  The nonprofit sector's role in the broader political economy is 
understood to centre around its independence from the state and the market, an independence from 
which flow a whole range of public goods.  Any undermining of this independence, while perhaps 
having short term benefits for the state or the market, are understood to inevitably impoverish public 
life. 
 
From such a perspective, the state would be required to separate its short term interests, for example 
for fiscal restraint or achievement of particular social policy gaols from the longer term interests of the 
society as a whole.  In an ideal world, the state would perceive that it has a role in supporting the 
integrity, autonomy and well being of the nonprofit and charitable sector to maintain the vitality of a 
pluralist democratic system.  Its relationships with the sector, including its resourcing relationships, 
would be designed with such a goal in mind. 
 
3.7 Current funding sources of charitable organisations and any impediments to their 
capacity to raise funds or attract voluntary labour. 
 
This heading is likely to raise issues of regulatory restrictions on fundraising by state governments and 
particularly the break up of the charity gambling monopoly in some states.  It may also raise issues of 
the extension of s 78 taxation deduction to charities that are not within the definition of "public 
benevolent institution", the changing nature of volunteers, charity liability for volunteers and volunteer 
board member liability. 
 
4.0 CONCLUSION 
 
The terms of reference provide the first indications of the possible thrust of the Industry Commission's 
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Inquiry into "charitable organisations".  This paper has sought to raise some of the issues that the terms 
of inquiry will raise for consideration of charities and indicate some of the problems in the structuring 
of certain terms of the inquiry. 
 
We believe that there is at present insufficient empirical data for the inquiry to adequately discharge its 
main terms of reference and little hope of the inquiry being able to obtain such data within its initial 
twelve or extended month inquiry.  It may provide the impetus necessary to begin the systematic 
collection of appropriate data which will benefit policy makers, charities and nonprofits as well as 
academic research.  The categorisation of charities and their analysis by way of "departmental 
programmes" is of limited explanatory power for analysing the relationship of such charities to 
governments.  It will be crucial to the outcome of the inquiry as to what definition of "effectiveness" is 
adopted to guide the inquiry in its recommendations. 
 
The conclusions of the inquiry at the end of the twelve months may range from, 
 
 that some basic matters need to be put in place before a considered and appropriate report 
could be written to address the inquiry terms and provide the impetus for this to begin 
 or 
 findings made are so qualified as to be of limited use 
 to 
 findings based on unsubstantiated assumptions about charities drawn from popular 
wisdom or rational economics. 
 
The definition of charity that is adopted for the purpose of the inquiry is limited when compared to the 
common or legal definitions of charity.  It is largely directed at those organisations that provide social 
welfare services often funded by government.  Surprisingly, it also includes professional fundraisers.  
The limited scope of the terms of reference beg a series of as yet unanswered questions about the 
rationale driving the inquiry.  We have noted, for example, that the omission of many commonly 
regarded charities, especially the large private education sector may distort the outcomes of the 
inquiry.  Furthermore, the restricted definition of charity employed may prove to be a problem if 
reforms to the legal definition of charity are proposed and specifically for any reform of taxation 
provisions.  This opportunity to review charities and nonprofit organisations should not be squandered 
given the importance of such organisations for the welfare of the Australian community. 
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 APPENDIX A 
 Draft Terms of Reference, July 1993 
 Industry Commission Act 1989 
 
I, GEORGE GEAR, acting for and on behalf of the Treasurer, under section 7 of the Industry 
Commission Act 1989 hereby: 
 
1. refer charitable organisations in Australia to the Commission for inquiry and report within 
twelve months of the date of receipt of this reference; 
 
2. specify that for the purposes of this inquiry, charitable organisations be defined as: 
 
 (a) non-government establishments, organisation, associations or trusts that are established 
otherwise than for the purpose of profit or gain to the individual members of the 
organisations, and the principal objects or purposes of which are charitable or benevolent, 
and which provide any of the following: 
 
  (i) health services, such as hospitals, nursing or convalescent homes, drug referral and 
rehabilitation and blood transfusion services; 
 
  (ii) accommodation services, such as emergency shelters and hostels, and homes for 
children, the aged or the disabled; 
 
  (iii) community services, such as meals on wheels and assistance for the aged, the sick or 
the disabled living in the community; 
 
  (iv) welfare services, including income support and the provision of clothing, goods and 
food; 
 
  (v) employment and training services for the unemployed and the disabled; and 
 
  (vi) overseas aid; 
 
 (b) any business owned by those bodies covered in paragraph 2(a) above; and 
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 (c) any establishments or companies which provide fund raising services for welfare or 
charitable purposes; 
 
3. specify that the Commission examine and report on the size, scope and effectiveness of the 
services provided in Australia by charitable organisations; 
 
4. without limiting the scope of this reference, request that the Commission report on: 
 
 (a) the nature and appropriateness of the interaction between assistance and services provided 
in Australia by charitable organisations and those provided by government programs, 
including: 
 
  (i) income support payments; 
  (ii) health services; 
  (iii) community services, such as are in peoples' homes or community centres; and  
  (iv) accommodation services 
 
 (b) the extent to which any assistance currently provided in Australia by governments could 
more effectively be provided by charitable organisations, or vice versa; 
 
 (c) the role of charitable organisations in the provision of goods and services to or on behalf 
of governments and competition between charitable organisations and business enterprises 
on the provision of those goods and services; 
 
 (d) the appropriateness of any legislation or regulations governing the activities of charitable 
organisations; 
 
 (e) the appropriateness of the present taxation treatment of charitable organisations; 
 
 (f) the effectiveness of current government financial or other assistance to charitable 
organisations, including any measures which could be taken to maximise the benefits of 
such assistance; and 
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 (g) current funding sources of charitable organisations and any impediments to their capacity 
to raise funds or attract voluntary labour; and 
 
5. specify that the Commission have regard to the established economic, social and environmental 
objectives of governments. 
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APPENDIX B 
Statement by the Assistant Treasurer, The Hon George Gear MP 
Industry Commission Inquiry into Charitable Organisations 
 
After extensive consultations with State Governments and Commonwealth Ministers, I am pleased to 
announce that the Industry Commission is commencing an inquiry into Charitable Organisations. 
 
The terms of reference for this inquiry are attached. 
 
This reference is included in the Commission's 1992-94 Forward Work program, which was 
announced by the Treasurer on 20 September 1992. The inquiry will begin immediately and will report 
in fifteen months. 
 
There are very few areas of Australian life which are not affected in some way by charitable 
organisations. Charities provide an enormous range of services from traditional welfare and 
community assistance, to development and emergency aid. The charity sector controls billions of 
dollars and plays an integral role in the functioning of the Australian economy. Yet there has never 
been a comprehensive review of this sector of the economy. This inquiry will take as its fundamental 
premise the social goals of the charities and the Government, and will ask whether current financial, 
institutional and legislative arrangements are effectively meeting those goals. 
 
Because of their community base, charities are often able to provide comfort, encouragement, 
counselling and other personal support in a way that government organisations may be unable to do. In 
recognition of this expertise, I am pleased to announce that Sister Margaret McGovern, AO, has 
accepted an appointment as Associate Commissioner for this inquiry. Sister McGovern has wide 
experience in the delivery of care and services to the Australian community. She has served on the 
Board of the Mater Misericordiae Hospital, the Australian National Council on AIDS, the St Vincent 
de Paul Inner City Homelessness Programs, the Independent Commission Against Corruption, and 
numerous other projects involving refugee camps, the aged and Aboriginal people. I am confident she 
will bring to the inquiry a wealth of academic expertise, and a special sensitivity to social issues. 
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In this inquiry, the Industry Commission will examine the funding sources of charitable organisations, 
including Government assistance. I must emphasise that the Government has no underlying agenda to 
abolish the tax deductibility of gifts to charitable organisations, but is aware that there may be 
anomalies across the sector. The Government is concerned that the public has confidence that their 
donations are being used effectively, and that tax dollars are efficiently and appropriately directed. 
 
The Commission will also look closely at the interaction of Government and charitable services, with 
regard to unnecessary duplication and ineffective meshing. In my consultations before concluding 
these terms of reference, I have been made aware of the charities' concern that Governments often 
hinder the work they do. Accordingly the Commission will examine the appropriateness of regulations 
and legislation which affect their operation. 
 
The Commission will carry out an extensive public inquiry process, visiting regional centres 
throughout Australia to hear the views of charities, their clients, and different levels of government. 
Procedures will be flexible, so that the inquiry is accessible to all people. 
 
The Commission has commenced preliminary work on this inquiry. It will shortly release an Issues 
Paper to facilitate discussion and to highlight areas, individuals and organisations may wish to address 
in their submissions. Notices will be placed in newspapers in each capital city inviting involvement 
from interested participants. 
 
16 December 1993 
 
For further information: 
Margot Marshall (Media Adviser, Assistant Treasurer)  (06) 277 7360 
Bill Scales (Industry Commission)      (03) 653 2100 
 P.O.N.C. Working Paper No.40 - QUT 
 
20 
 INDUSTRY COMMISSION ACT 1989 
 
I, GEORGE GEAR, Assistant Treasurer, under part 2 of the Industry Commission Act 1989 hereby: 
 
1. refer charitable organisations in Australia to the Commission for inquiry and report within 
fifteen months of the date of receipt of this reference; 
 
2. specify that for the purposes of this inquiry, charitable organisations be defined as: 
 
 (a) non-government establishments, organisations, associations or trusts that are primarily 
established otherwise than for the purpose of profit or benefit to the individual members of 
the organisations, and the principal objects or purposes of which are charitable or 
benevolent, and which provide any of the following: 
 
  (i) welfare services, including income support and the provision of clothing, goods and 
food; 
 
  (ii) community services, such as care in people's homes or community centres provided 
to frail older people, younger people with disability, and those requiring post acute 
or palliative care; 
 
  (iii) accommodation services, such as emergency shelters and hostels, and homes for 
children, frail older people, or people with disabilities. 
 
  (iv) nursing or convalescent homes,drug referral and rehabilitation, and blood 
transfusion services; 
 
  (v) employment and training services for the unemployed and people with disabilities; 
 
  (vi) advocacy, referral, counselling, and legal services; and 
 
  (vii) emergency and development assistance overseas; 
 
 (b) any business owned by those organisations covered in paragraph 2 (a) above; 
 
 (c) any peak bodies which represent organisations covered in paragraph 2 (a) above; and 
 
 (d) any establishments or companies which provide fund raising services for welfare or 
charitable purposes; 
 
3. specify that the Commission examine and report on: 
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 (a) the size, scope, efficiency, and effectiveness of the services provided in Australia by 
charitable organisations; 
 
 (b) the size and scope of, and funding arrangements for, those services delivered overseas by 
charitable organisations; and 
 
 (c) the administrative efficiency of charitable organisations; 
 
4. without limiting the scope of this reference, request that the Commission report on: 
 
 (a) the nature and appropriateness of the interaction between assistance and services provided 
in Australia by charitable organisations and those provided by government programs; 
 
 (b) the extent to which any assistance currently provided in Australia by any of governments, 
charitable organisations, or the private sector, could more effectively be provided by either 
of the others, having due regard to client confidentiality, comparability of eligibility 
conditions and entitlements across the nation and accountability of public funds and for 
services provided; 
 
 (c) the role of charitable organisations in the provision of goods and service to or on behalf of 
governments and competition between charitable organisations and business enterprises; 
 
 (d) the appropriateness of any legislation or regulations governing the activities of charitable 
organisations; 
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 (e) the effect on charitable organisations of relevant industrial agreements and arrangements; 
 
 (f) the appropriateness of the present taxation treatment of charitable organisations; 
 
 (g) the effectiveness of current government financial or other assistance to charitable 
organisations, including any measures which could be taken to maximise the benefits of 
such assistance; and 
 
 (h) current funding sources of charitable organisations and any impediments to their capacity 
to raise funds or attract voluntary labour; 
 
5. specify that in considering the effectiveness of the provision of services by charitable 
organisations and the appropriateness of their interaction with Government programs, the 
Commission have regard to the objectives of the organisations and the objectives of particular 
programs under which specific activities are funded; 
 
6. specify that the Commission take account of any recent substantive studies undertaken 
elsewhere; and 
 
7. specify that the Commission have regard to the established economic, social, industrial relations 
and environmental objectives of governments. 
